BECHUANALAND PROTECTORATE.

i

No. 76-of 1934,
(Promul:ga‘ned‘ 4th Januggry; 1935.)
PROCLAMATION

By HIS EXCELLENCY rag HieH COMMISSIONER

Makmg prov1s10n - for_injuries suffered by workiten employed
in “the’ Beehuanalana Protectorate in the course ‘of their
employment ,6r for death resultmg from such’ injuries,.
and to provide for compensation in ca,ses of industrial.
dlseases :

Wheteas it ig expeéhent to make provision for injuries-
suffered by workmen ‘einployed in “the Bechuianaiand Protec--
torate (hereimafter referred to as “ the territory ”’) in the
“dourse of their employment or for death resulting from such
injuries; ‘and’ to - previde' for eompensatlon in- cases of
”111dustr1a1 ‘discages.

7 Now -therefors under and by virtue "of ‘the powers in me
*vesbed 1:de" hereby declaro, proclaim and: make known as-
fo,llows R

R o th1s Proclaimaticm‘ unless 'inconsis‘cent 'w‘ith the-
“context— o

o depeﬂdants 7 shall ‘mean such members of the workman’s-
family speeified. in- the First Schedule to this Proclama-
tien ag are Wholly or in part dependent upon the work--
-qnan at the time of the injury which caused his death;.

. distriet ' . shall mean a maglsterlal district . of the-

"¢ territory;

«© employer " shall mean any person or any body of persous,
corporate or iucorperate, -hiring .or contracting before-
or -after the taking. eﬁect of  this; Proclamation with-
any Worlcman for the performance of any work and the-
sberm . ‘“ employer . shall. include. his.representative;

 Resident. Magistrate 7’ shall mean 3 Resldent Magistrate-
having jurisdiction in the dlstrlct in Whlch ‘the injury

. bo-the workman occurred )

b medlca,l practitioner shall mean Jany person du]v
registered -as. such under any law of the Territory

) rela{;mg to the registration of, medical practltloners ;

“ mine ” ‘shall mean any working made ‘for the purpese-

. -of prospecting for or niining | mlnera,]s

¢ principal ’* shall ‘mean any. person whose trade, business:
or public function it is or has entered into a contract.
wholly or in part to do, perform or undertake work.
“and who ‘employs:a contractor to do it for him wholly
or in part, and whether such contractor employs a sub--
-contractor -or mot, and .the derm prmmpal shall

. .oinclude hig mpresentatlve, ;

“ represemtative ’.-shall ‘mean in ‘the. case of, a deceased’

principal, employer ..or workman, hrs -executor, or
failing the appomtment of an exeeutor any. curator:
“bonas lawtully appomhed for the faking charge 'of the-
.deceased’s estate; in .the case of indolvency of a
sprincipal .or -employer,- shall ‘mean ‘the trustee of his:
‘insolvent estate, .and if ‘the prmelpal of  etaployer is.
.a limaited lmblhty company,. placed. in ’hquldatlon shall’
anean the liquidator of such company; in’ “the case of a
minor, shall mean the gnardian of such minor; and in
the ease of a lunatice, shall mean any person lawfnlly
appomted cu'mto'r boms of such Tamétic;




“ gerious ‘and wilful misconduct *’ shall include—

{a) drunkenness;

(b) 4 ilful .contrayention of any law or _statutory
‘regy d.i‘:lOl‘L made for the purpose ¢f ‘ensiiring: the
safety of or preventmg accidents to workmen;

(¢) any other act or omision which a court of law,
havipg regard  to all’ the -circumstances of: an
accident, may declare to be serious and wilful mis-
conduet;

¢ wages ’ shall mdean 'the aversge ‘weekly earnings' of the
workman with. the: employeriat the time ofithe accident
causing incapacity or death Whe%her such. wages be paid
at a. rabte per hour, per day, gr per month; - wages
snah be computed in such mabner as 38 Best. caleulated
Yo give the raté per week #p which the workman was
being ‘remunerated ‘but shall not include remuneration
for overbime not habitually performed or remtnerated
at. g bpbcml rate or any sums paid- by the employer to
“the. werkinan, to ‘cover. any'speeml expense; entmiedﬁ up
the Wokaan by the na‘ume of hls works: | :
whoen ‘the: workinan's Wages are ﬁxed o at a. rate
calculated ‘on work done, then,.for the purposes .of -this
Proclamation, his" wages shall be! the waverage. of his
weekly: earnings .atb slmllar _employment .on . the  same
berms:of rémuneration for. ay long:a.period: ag’ possible
srior to the accident hut nof exceedmg twelve mon hy;
where. by reason of the shorﬁneas of e fime during
which' the Workman has been in'the emip: mment of’ t‘ae
employer it is impracticable  to . compute: the’ aver@ge
weekly eariinpgs of the workman,: then rtHe average
woslkly earhings shall‘be computed: i possible by having
regard to|the  amobut that the 'workmun iearned at
similar work at the ‘sams- terms of remu:ﬂerabmn with
anbther employer” * during - ‘the ' “bwélve  ‘months
1mmed1ately preceding the accident; | 61" by  having
regard 0 the apiount which during th bwelve months
immediately preceding the accident husibeen earned by
“ghller workmen “with the employer at similar employ-
mient on the sametertay of remunérationy or would have
"been Fearned by the -workman -during @ueh précedmg
twelve. months Thad: he been so employed

“‘where the workman has entel ed intdicencurrent gon-
tracts of servme With twol 01 L

employel ‘and &t - another tlme o 'nothﬂr such
employer;, his avemge weekly earmngs; khall “%

pubed as if g earhings urder all such ¢o:
earnings 'in: ‘the' emp;oymeﬂb of-‘the - enipl
“ho'was working' at the time: of the %ccm

! ‘Vﬁrk ” shall mean— .

: ﬁned
(By. employmen{; ‘ab or about such trade, mdus’e?y, busi-

ness -or. pubhc underbakmg (othﬁr than domestic
p oL =\ o oo time

_x%tory _'W ‘e&ler such agleement i Tess
be‘oral ‘or in writingz, and whether pay
¥y time or ca}cul’ated Cwork a provided that the
< ,orkman tighin,
(a) a person. Whose wazes,

ceeds four Hundred t)oun&s a yea H Vo




(b) a petson, whose work is of a casual nature, and
who- 18 employed to do work for an employer “other
. than 111 such employer’s trade, business or indus-
try; or
(c) a person who contracts or sub-contracts for -the
carrying out of work and himself engages other
persons independently of his employer to perform
such work; or_. o
(d) an outworker—-that is to say, a personm- to whom
articles. or materials are given out by an employer
to be made wup, cleaned, washed, altered, orna-
mented, finished or repaired or adapted for sale on
premises not under the control and management
-of the employer; or
(e) a person 1iu the Police or Public Service of the
Bechuanaland Protectorate, except those in respect
of whom no provision exists in any law or regula-
tion as to payment of a. gratuity or pensmn in
cages of injury or death.

Any reference to & workman who has been injured shall Where
the workman is dead or is a minor or has become a lunatic
include a reference to his representative or to his dependents
as_the context may require.

-9, ‘No compensation shall be payable under this Proclama-
tion in respect of any injury to a workman—:

(1) which did »not arise out of and in the course of his

work; or

2) which’ was due to the workman’s own serious and- wil-

: + ful misconduct; or

(3) if the accident "which resulted in the injury. would not
have occurred, or if, or in so far as, the death or
incapacity would not have been caused, but for a pre-
existing diseased: condition of: the workman and such
condition was unknown to the employer.

3. Bave as ih section {wo provided, if personal injury is
caused by any accident to-‘a - workman necessitating' his: ab-
gence frem work for-a longer period than one week, the em-
ployer and every principal shall be liable' to pay such work-
mah" compensation as provided in’section eight.

- 4,7(1) Any such workman who is desuous of obtaining
compensahon under this Proclamation shall .give or cause to
“he ‘given notice of such injury at his option either to his em-
ployer or to.any principal.” Such notice shall be given within
fourteen days of the injury, and if not given within such
period no compensation shall be payable tnder. this Proclama-
tion to a workman unless he shall have obtained from the
1{es1dent Magistrate a_certificate that the time for giving
notice’ ‘should, having regard to ‘all circumstances, have- been
extended. If he shall have obtained such certificate and given

‘niotide to the employer or such principal within a period of
one week after the receipt of such certificate, the notice of
‘injury thall be deemed to have been given Wl‘bhm the time
requlred by this sub-seetion|

(2) The employer or the principal te whom notice’ has been
given may, on receiving such notice, require the workman
to submit himself for examination by a medical practitioner
named by the employer or such principal.

1(8) If the employer or such principal shall not Wi’ﬁhi‘ﬁ one
week: after transmission to him -of guch notice:agree with
the: workman  for payment of ‘compensation for the-injury,
the ‘workinan may transmit to the-: Olerk of the Court of the
Resident - Magistraté  notice - in writing of such-injury and
of : the' mame - of the employer. or such -principal, and with
such: notice shall: transmit a certificate’ by ‘a_medical practi-
tioner tp.the effect that in his opihion the injury necessitated
the' wor kman s. absence from work +for a -longer period than
one week. Such Clerk shall cause such information-and eer-
tificate to be laid at>once béfore the Resident Magistrate,



.. Buch Resident Magistrate 'shall- thereupon hold: an’ en-
qmry intothe circumstances-of the agecident; and shall record
the evidenee taken by Him,  Notice oir the ‘date and place at
which such inguiry will be held shall be given by the Resident
Magistrate to the employer or to such prineipal as the case
may be.:

6. A Resident Magistrate holding an mqmry or trying. an
action “undey this Proelamation shall be deemed o sit 1n a
judieial ‘capacity and ‘shall have-all the powers conferred on
Magistrates by ‘Proclamation’ of the 10th June, 1891, or any
‘amendment thereof,

7. (1) Every party to an application may appear—~

(@) in person; .or "
(b) by an. attorney 01 law agent 5 or
 (¢) by an advoeate;

(d) by a member @f"’h’l‘s famﬂy, or i

(¢) by a person in the pérmanent and exclusxve employment
of ‘such party; ‘or -

(f) in the case of & workman, by an officer of & trade union
‘of which suéh workmian is.a member; or

(¢) in the case of a company, by any timector secretary, or
other officer - thereot, and in the wase of a corporabe
body whick: is. not: 2 company by en officer thereof, or
. by leave of the Resident Magisirate,. by any other
person.

{2) No. person; other :than :an ‘advecate attorney o law
agent, shall be enhtiea for so. appearing to recover any -fee
or . teward except ‘necessary: out-of-pocket: disburssments and
eApenses

{2y If:the Regident ¥ aglstrave shall satlsfy himself from
the evidence taken &t uhe said inguiry - that  the-injury is
onein. respech. of which compensation is.payable under :this
P;oclama’moﬂ hie shall ‘make a provisional -order for the pay-
ment to the workman by the employer gr such principal of
.periodical amounts at ' the vate of fifty. per, centum of “the
wages which: the Workman was recelving at the timne of the
. injury. The order snall be for the. paymeﬂt of such amounte
from the date of the injury until the workman is sufficiently
recovered thersfrom to resume the work which 16 was employed
to perform ab  the tithe of the accident or  work  similar
[ thereto, but in no'case shall the neriodical payments be made
for a pemod excoeding ' mix monuhs after the date of ‘the
aceident.  Any such c:r%er ghall be subject to the provisions of
. section twenty-five, Pagment of such amounts shall be made
“at .such” tmwec or ‘at such intervalg as paymen‘b of wages was
habitually made to ‘me wov'km@n at the ’mme of the injury:

P10V1deu that when the Magzs’ora’ae is satxsﬁed that - the
workman . was ab thei time of such aceident. earning. wages
‘at.so small 9 rate that it would be impossible for him..to
maintain himsélf and those dependent upon hirs -on a2 sum
egual, to. fifty per-centum. of .those wages, he miay make an
order for. pericdical payments exceeding: fifty. per centum: of
the wages which the workman was earning at the tlme of the
acmdent but not exeeedmy those wages.

: {2y A memorandum: of any agreement made between anv
cworkman® and: his employer or prineipalas tol the: payment
of periodical amrounis for the payment of which e workman
might claim a provisional order -tinder this: section:if pro-
ceedangs were taken mrder stubisection (8):of section. four miay
~berrdgistered by the Resident Magistrate in whoss: Qourt such
procnedmgs might: have been: taken sabject 16 regulatmns
made: under section haeniy—mne ahd upon, | such registration
“the terms: of ‘such ragréement shall for all purpoeses of ~this
‘Proclamation be' deemsd: to have, the' force and eEfect of a
provisional ‘grder granted, ander this. section, B



-9i Daring: the course of any proceedings: under this Pro-
clamation the Resident Magistrate may, if he thinks fit, at the
request. of any party to the proceedings, reserve any question
of law_arising therein for the decision of thie Bpecial Court,
and such guestion shall be stated in the form of a special
case, and may be atgued before and shall be determined by
that Court, which may give such directions in"the matter,
and may make such order as to costs, as t0 it may seem fit.

10. {I) A party aggrieved by any decision’ of the Resident
Magistrate on the questions emumerated in' sub-sedtion (2) of
glis section may appeal from that decision' to- the ‘Special

ourt, - i ‘

(2) The. questions upon which an appeal shall lie under
this section are— ' : ) o

(a) any question as to the interpretation of this Proclama-
tion er any other law or of the common Jaw;

(b): whether there was or was not. evidence to support the
finding of the Resident Magistrate, .or whether any
evidence has been improperly admitted or rejected;

(¢) whether the accident causing the incapacity or death of
the workman was attributable to hisc own serious and
wilful misconduct;

(&) whether the amotunt of any compensation awarded is in
the circumstamnces.so excessive or so inadequate that the
award cotld not reasohably be made.

(3) The appellant shall in his notice of appeal state con-
cigely. ' the . question  upon which' ke is appesling and the
grounds of the appeal.. . .

(4): Upon: the hearing. of -the appeal the Special Court
aforesaid may remit the matter to. the Resident Magistrate for
further hearing, with such-instructions as regards the taking
of further evidence or otherwise as it may deem necessary,
or may give such judgment or order as may -appear just,
ineluding, any order as to costs.

11. If the Resident Magistrate shall’ have refused to
make a provisional order om the ground that the injury
would not necessitate or has not necessitated the workman’s”
absence: from work for a. period longer ‘than one week, such
workmar' may give or cause:to- be given notice to- the
employer or' such principal. aforesaid of- such fact, and the

- provisions of- sections four to eight inclusive shall ‘apply
mutatis: multandis as if notice  of 'such fact were a notbice
of  injury given under sub-section (1): of section: four to
the employer or such principal. - .

12.. Every such. provisional order shall (unless and until it
is-'set -aside or varied in the  manner hereinafter provided,
and if varied then to the extent of the order as varied) have
for a period not exceeding six months from the date of the
injury the full force and effect of an order made by a Court
of ‘a”Resident Magistrate for periodical payments of money;
provided . that if such workman shall within such period
résume work, or die, or leave. the Territory without the
written consent of the employer or such principal (as. the
case miay be) or obtain judgment in his favour in any such
action 'gs’ 18 mentioned in. section eighteen’ the provisional
order shall lapse.

13. The employer. or such principal aforesaid may set
down with the Clerk of the Court of the Resident Magistrate
who granted. the provisional order an application to set aside
or. vary the same, and.subject to the. provisions of sub-
section (2). of section. fourteen,. such application may be set
down at any time during the period  that the. order is in
force; provided always that he shall give to the. workman
forty-eight - hours’  notice: of . his intention: to. make such
application, stating the.day, for:which. it is:-set down and the
ground-or grounds upen which it is-being made..



14 The grounds ‘on:which a provisional order may: be set
aside or varied shall ‘be one or more of the following:i—:

(1) That the workman' hag sufficiently récovered to resime
work; ‘or hag Wmudy donetan act’ caleulated o retard
hig recevery and:: has-1in' consequence  retarded’ his
recovery, or that when ‘the employer or sich priveipal
has desived ‘to, ascertaln any-such. facht the workman
Has”refimed to ‘allow ~himisel o & examined by 4
medical prae’m‘moaer nomingted by ‘the employer ‘ox

- such privcipal;

'(2)'tha’a the emplo,yer or such. prmmpml did ‘nob rcelve the -
notice ‘of m;;ury aforesaid in’ time’ to . be present  or
represdnted atb the said emquiry, and proves-that the

" injury did motiatise oub of and in the course of the

workman’ ‘orls o that it was caused by the workman’s
- own' serlls and. wilful ~misconduth; -provided  aiways
that an apphcatlon to set aside ‘or'wary a provisional
order on any  ground in -this sub-section -mentioned
shall” mot :be entertained unless: the same be set down
within -2 week ‘after the provisional rorder :has been
sefved upon the employer or .such prmmpm as the
cast may be:

15, At and upon the hearing of the apphcahon 50,88t
aside theé  provisionzal order the apphcamt or the workman
~or. the Court may ‘produce or call suci mther eﬂdence or
reécall such witnesses at the ongmm dinguiry  as nmy be
deemed necessary, and stch evidence shall' hé recorded by ble
Resident' Magistrate  with tand in aq(htlon ‘to “tHe: e\ndencﬁ
taken at the original inquiry.

16.-3f on any, such apphcation the applicant shaﬁ reiy uptn
thie ground. rpiab The workman: is sutficiently - reecsvered 1o
resume: work,: the Resident. Magistrate may requﬂe the work-
man- o -be tm‘thel examined by ‘o imedical ‘practitionesiap-
pointed: by the Resident. Magisirate, and may further require
any such medical placm‘uoner to: give “evidence: on iséch
application, ‘and the cost of such further examination and
evidence shall ‘He borre by the unstceessful party on such
application,

17.. Upon: hearmg ‘the. paruzes on; such .application, the
Resident Magistrate may . confirm. or set aside ‘or: vary e
prowsmnal order, and-if he .confivms or varies it he may doise
for -such period or {rom suck date as to-him may seem #E;
subject to. the: provisions of section twelve, and the conhrma-
tion or: setiing aside or variation . of such order shall: be
deemed to. be a final eivil judgment  of “the Court .of the
Resident Magistrate.

180 If any workman became pexmanemly mcapacﬂ:a ted. by
reéasen. of a personal injury a,“smg out. of and in the’ conirse
of his work caused by any. accident, he. shall, in addition to
the right to ‘obtain .a provisional order’ as aforesaid; ‘and
subject, %o the conditions of section four relafive to notlce to’
the  emipigyer ox. principal of the injury, have g right | of
action agatist the employeér or such principal in the Court of"
the Remd&m Tagigtrate of the district in which he reesived
such injury, - The : amount recoyerable in such action s;mll be—

(@) in.case of permanent total mcapacltahmn for work, an
amount equal to three yesrs’ wages at-the rabe of wages
‘earned by him at the time of the injury, less any sums
veteived' whder “such provisional - order ‘aforesaid,
‘seven humdred amd - fifty pounds) less' any < sums! so;
‘received; whichever  amount -shall ‘e the less) ‘andlin
ad’dltmn the hospital and medical expenses. not excdad!
‘ing. bne hundled pounds - necessarﬂy mcurred as’a
result-of theinjury;

(b) in" cage: of “permanent partial mcapamtaﬁlmﬁ for wo«k
’ ‘(Whlch shall 'meatr'a pérmanent -ing ihty owing o bhe
-injury’bo resume work similar to that at which he was
. employed “at-the ‘time’ of the acdident or for which he




was' previous to the injury fitted by trade or apprentice-

ship) an amount equal to the probable deficiency in his

wages for the nexbt: three years conseguent  on -.his

diminished- capacity 40 earn wages as the same rate as
~he.was earning abt the time of .the injury, less any sums

received . under * suchi- provisional ‘order . aforesaid, or
three hundred and seventy-five .pounds, less any sums
. so recelved, whichever amount shall be the less.

Provided that in-deducting sums in terms of sub-sections (a)
and (b) hereof, grantéd under provisional ‘orders, Ho aeccount
shall be taken of amounts so granted for 'a perlod of three
months' or under:

Any -such aetion and the amounts recoverable shall- be
subject to the provisions of section twenty-five.

19. The: Court hearing ::any such  action :may, if the
empioyers or..the pr1n01pal’s liability to pay compensation
‘under this Preclamatiow be proved, postpone giving judgment
for a period or periods not exceedmg six months in all, in
order to obtain more certain evidence of the workman's
permanent mcapaclty for - work: and whether the same-be total
or partial; - provided:that the Court may. order, in-anticipa-
tion of ;udgment advances to ‘be made to such workman by
the - employer or such primcipal .not exceeding in all three
hundred: and seventy-five . pounds.

©20. ‘(1y If duy workman who-has peither obtained ]udgmenu
on an-action under section eighteen nor otherwise received
compensation in satistaction of his-right of action under the
. sald section shall dié-from personal injury received, and the
employer or principal-would be liable under this Proclamation’
but for such death to pay him compensation for such’ injury,
the dependants of the workman shali have a right of action in
respect of ‘sucli’ injury against the employer or sich principal
in the Court of the Resident Magistrate of the district in
which the injury was received. The amount recoverable in
such action shall be—

(a) if the dependants are wholly dependent upon the work~
- man, s sum not exceeding three years” wages at the
time of his death ;

(b) if the dependants are only in part dependent upon the
wages of the workman, a sum not exceeding three fimes
the -amount or value of the benefits’ Teceived . by such
dependants from the workman during the twelve months
immediately  preceding the accident or which would,
but: for the death or incapacity caused by the aec1dent
have been reasonably expected to be received by such
dependants from the workmaxn out of his wages during
the twelve months immediately - succeeding’  such
accident, whichever can.be best calculated to give the
amount or value of the benefits ;

and ‘such sum shall be subject to the deduction of any
‘advances made to the workman under the last preceding
section, but shall not be subject to deduction of any payments
made. to- such workman under any provisional order .if such
payments- did not continue for. a period longer than three
months, and if such payments did so continue shall be subject
to the deduction only of the amount of such payments made
after the first three months during which suchk payments
continued. Any such action and the amount recoverable
thereon shall be subject ﬁo the prov1slons of section twenty-

five:

Provided that the employer shall not be liable to pay in all
ds compensation for the death of a workman' more than seven
hundred . and fifty pounds, or. three years’ wages of the
deceased workman, whichever shall be the less.

(2) In cases where by - agreement the employer or prmmpal
is liable to pay compensation to dependants, but the workman
has not been required.to make.any. contribution, the employer
or principal shall pay to the dependants the. amount due under
the said agreement or the amount dde under this section,
whichever sum shall be the greater.



21.: No; action: for compensation under sechions etghteen and
twenty shall be ‘maintained-unless such action shall have been
cemmeqce& within ~ix mounths from the date of Dhe injury ;
ot im the'case of death resuhzmg therefrom within six: months
from: the date .of suck death.. If the employer or: principal
(as the.case may be) shall in either case have admitted his
Hability to pay cmmpansamen then such actien shall be com-
menced within: six ‘months from the date of such.admission.

Provided that the Courb.of a Maglstrate may, o nobice of
mobion, extend the  time . within which: she action may be
comumenced, ' if  satisfied, that. the -failure to . commence tho
action within the prescribed period was oecasidned by mistake,.
absence frem the Territory, or other reasonable cause.

22. The represembative of the deceaged workman  shall be
the person to sue:in any . action: mentioned in sechiow fwenty.
Buch: representative shall: after  deducking. an  ainount:. nob
exceeding forfysfive. panndm to. pay. the medical 'attendance
upon such workman during his last illness and the expenses of
hisiburial; forthwith ' either. pay the remainder of any st .
recoverad: from:the employer: or principaly (Whemer by action
or: obtherwise) into: phe Court of ‘the Resident Magistrate of
the “digbriet ih which‘the  injury -was  reeeived  or: pay the
remainder of such. sum ta auy, dependants who  areentitled
thereto in the order of preference séb: forth in, the. Firsh
Schedule : 6 :this, Proclamation. : Such. remainder shall .be
divided amongsh the depend‘antsl so entitled in such proportions
as may. by heresment; amongst them be, determingd;. provided
that the said Court.may in the absence of. such agreement
debermine -the arndunt’ payable to. any such. deperidants, and
may, further: determiné whether a, person elaiming m ‘be
entitled;. av&ex this, ‘Proclamation. fo .any. amoun'ﬁ; as . a
dependant 15 or-ds, not so eutitled; prowdﬂd further, that.if
one +of such dependants iz a mmor “the’ saui Gomt shall
determine. the amount payable to the mmor and the. Remde)ﬂt
Maglstrate shall pay such amount into. $ha ‘hands of the
Master of the Resident Commissioner’s Court.

23, No.summ payable to-any dependent under this. Proclama-
tion "shall: be liable tc attachment for-any debt due by the
deceased workman, nor shall the amount-of any eompensation
recovered. lor recoverable on behalf of a dependant form part
of the deceased workman's estate for the purposes of any law
for ‘the time! being, reia’u ng to the administration of or the
duty.-on .estates of . deéceased  persons; . provided -that the
representative of the: decensed workman shall iransmit to the
Master: of - the « Resident : Oommissionerls. Court . within 3
reasonable time  a. statement supported by vouchers and
acgnittances showing—

(o) the amount’ recevereé under t}ns P;ocla*natlon from the
employer or princivaly:

(b) the: amount: deducted and. paid for medlcal attendance
and  the! expenses of the: burialj :

“Geyithe amoxdint- awarded Ho any. dependsnt.

24. If theinjured workman shall die frowm. the injury and
leave no: depéndant, thé employer -or any principal shall be
liable to pay the 1easonable expenses of the medical’ at’nendance
Hpon such workman &uzmg his last iliness and of his burial
not exceed{mg the sam of ‘sizty pounds in*all.

95., Where it shall |appear from.a ceftﬁ cate; granted by g
medical praetl’cwner that a workman is suffering from . a
disease mentioned .inl the Second: Schedule to this Pmclama—
tiow (heremaﬁer referred toias o’ spheduled c'{lsease) catising
ifieapacity; of"where the death ol 5 workinan was caused 'by
any such diséase and thé disease is due 1o theé nature of any
work’ to which' the Proclamation ‘applies; and in ‘which’ the
workman was emmiployed  at any’ Finte w1th1n twelve monvns
previotis tol the dateof ‘suchcertificate or- of . his death,-

- the ¢case: may- be, the workman’ or his' dependants shall be
entitled fo-clain 'dompensation undér this Proclamation as if




the contracting of such disease were a personal injury caused
by accident arising oub of and in the- coursé of his ‘work
within the meaning of this Proclamation, and the provisions
of this Proclamation shall mutatis mutandis apply.

96. (1) The compensation shall be recoverable from the
employer who last employed the workman during the twelve
months referred to in the preceding section in the work to the
nature’ of which the disease was due, unless that employer
shall be able to establish that the disease was not contracted
while the workman was i his employment, L

(2) The workman or his dependants, if so required shall
furnish to. the employer from whom compensation is claimed
such information as he or they may possess as to the names
and addresses of all other employers: who, during the said
twelve months, employed the workman in the work to the
nature of which the disease is due.

(8) If the employer alleges that the disease was in fact
contracted whilst the workman was in the employment of some

" other employer and not whilst in his employment, he may
cause such other employer to be joined as a party to the
application, and if the allegation is proved, that other
employer shall be the employer from whom the compensation
is to be recoverable. . : :

(4) If the disease is of such a nature as to be contracted by
& gradual process, any other employers who during the said
twelve months émployed the workman in the work to the
nature of which the disease is due shall be liable te make to
the employer from whom compensation is veccverable such
contributions as, in default of agreement, may be determined
by the Resident Magistrate on application. .

(5) The provisions of seetion fwo of this Proclamation with
regard to the pre-exigting diseased condition of the workman
shall not apply to a schedule disease under this Proclamation.

27. (1) Thedate of the certificate referred to. in section
twenty-five or of the death of the workman, as the case may
be, shall be treated for the purposes of scheduled diseases as
the date of the happening of the accident.

(2) Notice as provided by section four'shall be given to the

employer who last employed the workman  during the said

: _twedlve months in' the work to the nature of which the disease
is due. - : :

 {3) The wages of the workman shall be his average weekly
earnings in the work 4o the nature of which the disease is due
with the employer from whom compensation is' recoverable,
at the date of the certificate or at the date of his death (if
there is no previcus pericd of incapaeity immediately pre-
ceding his death), and, if the workman is not then so
employed, the wages shall be the average weekly earnings of
the workman when he was last so employed with the employer
from whom compensation is recoverable,

28. If the workman at or immediately before the date. of
the certificate or of his death, as the case may be, was
employed in any work mentioned in the Second Schedule to
this’ Proclamation and the disease contracted is the disease
set opposite the description of the work in that Schedule, the
disease, unless the certifying medical practitioner certifies that
in his opinion it was not due to the nature of the work, shall
be deemed to .have beem due to the nature of that work,
unless " the employer from whom compensation is claimed
proves .the contrary.

29, Nothing in this Proclamation contained shall be con-
strued as preventing compensation being recovered from any
employer who employed the workman during the twelve
onths referred to in section fwenty-five, if the employer who
last employed the workman during that period is able.to
establish that the disease was not contracted while the work-
man was in his employment, in which case the provisions of
section fwenty-siz shall apply. ’



30. Nothing in.this Procls mation, contained. shall affect. the.
rights:.of ‘a. workman fo..1eeover eompemsatmn under: the
Proclamation in réspect of : .disease, other than & scheduled

disease, if.the disesse is tle result. of an accident to-such
Workman

31. (1) Every employer employmg five, or. move. workmen
shall cause o be exhibited in a promiment place where such
workmen are employed 2 'sinmary in the preseribed. forrl of
the requirsments of this P oclamation a8 to the giving of
notics of dccidents, the making of daims, aid the procedure
to be followed in cases of ipdusbrial disease.

(2). Failure o comply with the requirements of sub-section
(1).. shall canstltute .an offence punishable by & fine not
exceeding five pm*nds, or, in default of payment imprisonment
with or without hard labour for a period not exceeding four-
teen days.

'32. (1) The, High - Cﬁmml%lOﬂ&I‘ may make arrangemeﬁts
“with" any other ‘part of the British “Bmpire whereby sums
awarded under this" Proclamation as amended from time 40
time “to petsons residing or ~about to: reside in that other
part may, at the request of the Court’ by which the award is
made, be transferred o a competent atuthority in that- other
part, and sums awarded under any law relating to: workmen’s
compensation m stuich other' part may be transferred to and
adfinistersd 1 by the Master of the Resident Uommlssmner S
Court for the benefit of persons residing or gbout to reside 'in
the” Territory.

- (2) The High ‘Colmmissioner may. make regulations fcr the

urpose of giving effect, to any such arrangemenﬁ 48 is. men-
’m{med in the meeedmg sub-zettion.

(3) For the purposes of this section the term Emp1re
includes any territor v, under His Majesty’s protection and any
territory in reéspect of which a mandate is being exercised by
His Magesty or by sny part of His Majesty’s dominious.

-33, I in any proceedings under this Proclamabion for the
recovery of compensation by ot on behalf ¢f a workman, “or
his dependants; it shall appear—

(1) that the injured or deceased workman is, or was'a
‘meriber of a benefit society, sick fund; organization or
chub  (hereinafter described as ¢ the somety Yy and

(2) that there has-been or:is to:be paid:by the socieby to
the - workman or his dependants an allowance or
gratuity in Trespect of any ﬂlness, ahsenece “from ‘wotrk;
ineapacitation for work or cem’m ‘and

(3) that-thé employer or principal is a contribubor to thdse
funds of“the society out of which’ such allowsance  or
gratuity has been or is'toc be paid;

thers shall be deducted from .any amount which the emplovel
or principal would have. been adjudged liable under this
Proclamabion to pay to the workman or hls depen&ants 3 sum
which Yepresents the share. of the employer’s or privicipal's
contrlbutmn towards ‘the sumipaid or to be paid to the work-
man“or his dependants from the socisty in the cIrcumstances
amresald

34: Any gravnmn in a contract existing at the date of the:
taking effeet- of -this Proclamation or herdafter entered inté
whereby a workman' relinquishes any right to! compensdtmn
under this Proclamation or to- damages "at’ common’'law,
thﬁher for }nmsel{ or-for hls dépendants shall be null: and
voi

35, (1) ’\Tofnmg in- this | Proclamation contamed shall - be
deemed - to ‘déprive a workman of any right which he: may
have at. common law to institute proceedings for damages
against hig ‘employer o any other person in respect - of: g
'personal injury,



(2) The workman shall élect whethér -he will institute pro-
xeedings at common law for damages against his employer or
-a principal in respect of a personal injury or will institute
proceedings. for. compensation - under this, Prﬂclamatmn and
if he institute such proceedings at common law. he shali be
debarred from instituting proceedings under this Proclama-
tion in respect of the same injury, or if he instituté proceed-
‘ings under this Proclamation  he shall ‘be" debarred "from
‘instituting proceedmvs at common” law "against ‘his employer
or prmclpal in respect of ‘the same injury. ~Any -notice of
-injury: given .to the Clevk of the LCourt of. a Resident
Maglstrate under- sub-section (3) of section:four or the taking
sout.of - Summons in such Eourt: shall be deemed to be an
Anstitution of proceedings under this Proclamation.

(8) If the compensation under this Proclamation has been
pald by the employer or-a principal and the circumstances of
the injurydisclose 'a Tegal liability on the part of -another
‘person to pay damages abt common law in respect thereof,
‘such other person shall’ be liable “to"pay to the employer or
‘principal (as the ¢ase may be) the amount of compensation
so paid and the taxzed costs of any proceedings on which such
amount bécame payable.

(4) A workman shall not be entitled in any case to recover .
both damages in an action at common law and compensation
,under this Proclama‘mon in_respect of the game’ m]ury

'86. If any person Lhrea’aens or compels or attempts to
compel any workman to" do or omib to doany act the- doing
-or omission’ of - which deprives or is calculated to “deprive
such” workman of any claim to compensation which he wounld
have under this Proclamation, such person shall be guilty
‘of an_offence, ‘and shall be liable upon” conviction to a'fine
not exceedmg ‘one ‘Wundred pownds, or in default of payment
%o imprisonment “with or without "hard labour for a period
“hot exe eedmg thlee mf)nths

‘87 The “resident  Commissioner may from time to time
make, alter or rescind regulations not inconsistent with this
Pr oclamahon——

(1) proscrlbmg the manner in and the conditions upon
which any such memorandum of agreement as is in
sub-section (2) of section eight described shall be
registered, and the procedure to be followed on any
appheatlon for such registration and the grounds on
which any such application may be refused;

(2) gemerally for the better carrying out of the cbjects and
‘purposes of this Proclamation.

38. This Proclamation may be cited for all purposes-as the
“¢ Workmen’s (Compensation Proclamation 1934 > and shall
“have force and take effect from the date of its publication
in the Garette.

Gop Save Tar Kine.

Given under my Hand and Seal at Capetown this Twenty-
eighth day of December One thousand Nine hundred and
Thirty-four.

. STANLEY,
High Commissioner.

By Command of His Excellency the
High Commlssmner.

E. COHEN,
for Administrative Secrebary.



FIRST SCHEDULE.

The miembets 'of -4 ddceised W@rkman s family -shall Yo as:
'ile*"em et ‘out and those ‘nientioned inpat graph (&) m

the, diserétion of the Residonit Magistrat W cetipet
satmn in preference ta uhose men'bmned im - pa agraph (b)
that IS 1o S8y

{a} The wido 'and any legltlmate son or &aug’qter unﬂer”
.the age.of seventeen years of the. degeased workmaﬂ,.
,mcludmg 2. posthumions child;

(b) the husband, aison. and daughner not mcluded in pal:a-
graph (g} (Whether such son or- daughter be: legitimate-
or ilepitimate), ‘a. step-sen, step- datighter;ithe. father
and the ‘mother; g/ step—father, step-mnther, tatherts.-
sister; mathers wister,. brother,. . sister, half-brother,
half»smter grandfather,. grandmother, grandson,
grandd@ugh’oex and an. adopted child under. seventeen
years of age who hias been adopted by, and was depen-
dent: onthe degeaged workman ‘for at least one year
Id:srloi1 to thejaccident  which caused the Workman 8-

eat

SECOND SCHEDULE.

Descmptwn of: Disease Bescﬁptzon of Woﬂc
[5Gt DA P In wining carried on nnderground. -
Tuberculosis. . iv, vivevvsv s oo o0 ol Inmining carried on underground.
Ankylostemmsxs (hookworm) ....... . In mining sarried on underground..-
~Cyanide Tash. . The -handlingof c¢yanide of ‘any
Swork mvolvmg the uge of cya-
, G - mde,
Lead poisoning or its seguelac. . .. The ha.ndlmg of Tead or its pre-~

‘parations or, compounds or any
work involving the use of Tead ot
(it Qreparatxons i compounds

Mercury poisoning or its sequelae.  Any work involving ‘the vse of
s mercury -ox iits preparations or:
compounds.




